
THIS SUPPLEMENTARY DECLARATION OF COVENANTS AND 
F'ebrua,.t 

RESTRICTIONS, made this ~ day of Jal'lttary, 1990, by POTOMAC 
. \ 

VALLEY PROPERTIES, INC., a corporation, hereinafter called ' 

11Declarant11 • 

WIT NE s s ETH: 

WHEREAS, by a Deed of Declaration of Conditions, covenants, 

Restrictions, and Easements, dated April 9, 1976, and recorded .in, 

the office of the Clerk of the County Commission of Berkeley 

County, West Virginia, in Deed Book No. 297, at page_ 1, . 

(hereinafter called "Deed of Declaration"), the Declarant 

subjected certain real property known as "Stage . I_, Section 2 · of . 

'The Wood Subdivision• and 'The Woods Road i" -·to a-il of ;. ·uie· '. .. _ ' .. .· . ·. . . 

rights, reservations, restrictions, covenants°;_' ·conditibn_s, : 
'· 

easements, rights-of-ways, . liens, charges a·nd ·_ assessm~nts ·more 

fully set forth in said Deed of Declaration: _ and • . . 

WHEREAS, said Deed of Declaration provide_d . in . Articl°e It'(a) -

thereof that additional lands could be annexed by the _ Peciar~pt . 

to such Subdivision with the consent of the majority' of ·each 

class of members; and 

WHEREAS, said Deed of Declaration provided· in •Article r _r cc·) . 

that authorized additions shall be made by .. filirig o~ . ·rec6~d>~ 
:. • .~ · -! --. 

supplementary Declaration of Covenants and Restrict1cins which 
: .. •. 

such Supplementary Declaration may contain such complimenta_ry 

additions and modifications of the Covenants arid Restrictio~s 

contained in the Deed of Declaration as may · be_. riec::ess~ry :_ to 

reflect the different character, if any, of the a~ded propert~_es:; 

and as are not inconsistent with the scheme of the Deed·'· of 
Declaration; and . ' ·. 

WHEREAS , the Declarant desires at this •. ti111e , to • annex 

additional land and to extend the sche"!lle. ot· the·_: Covenant1i: •ihd 
... ':; 

Restrictions of said Deed of Declaration, · As HEREINAFTER.AMENDED; 
. . 

to said additional property as hereinafter described_; and 



' 

WHEREAS, the Declarant submitted to The Association and . its 

melllbers a general outline plan of a possible Lot development plan 

for sale of additional lands adjacent to The Woods Subdivision 

(more tully hereinafter described) in a staged manner • for 

vacation, retirement, and primary residential purposes in 

conjunction with the development of a golf course and other 

recreational amenities with all recreational facilities to be 

retained and privately owned by the Declarant: and 

WHEREAS, The Members of The Association, at a meeting of 

The Association held on November 29, 1986 for that purpose and 

after due and proper notice, considered the general outline . pl_a~ 

and the proposed staged annexation of the real . estate . hereina-f~r ' 

described; and 
. . • . ' 

WHEREAS, The Members of The Association at Sa1d meeting Of • 

November 29, 1986, upon proper ballot, . did by .. a -vote . of : three 

hundred forty-two (342} in favor of and twenty.-two (22) aga{ns't', : 

overwhelmingly consent to the staged annexation o{. the. real . 

estate hereinafter described and did further grant . unt~ The · Board 
.... · . -• 

of Directors of The Association the author:i ty _to . ·take wliateve~ 

actions, including but not limited to, appro{tai ·of . . fin·a1 pi_ans\ 

details and Supplementary Declarations· . of co✓~tiants_ ·, as ;_ a~e 

required to give effect to such resolution _arid to . ·SUcll 

annexation; and 
,, 

WHEREAS, the Declarant by a Specfal May, ·19a·7 supplemen~_ary 

Declaration dated May 30, 1987 and recorded· 'in: .the. afore~aid 

Clerk's office in Deed Book No. 402, at page _509, • established,.,the 

terms, conditions, covenants and restrictions · .for . the lands 

hereinafter described and The Assoc.iation by ·. its . signat_U:re 
' . ~ . ,. . . 

thereto appended did establish a public. record ·of_:· ~ts . consent• .to· 

the annexation to the lands hereinafter · ·desctib~d. a~d t~ . ··~he 
• ;. ' .. . • 

terms, covenants, and conditions of the· Speci~i . M~y, . : 1987 

supplementary Declaration; and 
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WHEREAS, said Special May, 1987 Supplementary Declaration,, 

amended the Deed of Declaration by adding to Article II, a. new . 

paragraph "f" entitled Properties Added by consent of a vote of , 

the Homeowners Association of November 26, 1986; and 

WHEREAS, said paragraph "f" of Article II of the amended 

Deed of Declaration provided that additional land could be 

annexed by the Declarant to such subdivision without. the 

additional consent of The Association or its members by the 

recordation of a Supplementary Declaration; and 

WHEREAS, the Declarant desires ·at this time to annex a 

portion of the lands described in Sub-paragraph ".f'.' (l) of Art~c~~ 

II of the Deed of Declaration as amended by -the Special· May,' ::i9Q7 
supplementary Declaration and to extend the scheme' of c:ovenants' 

and restrictions of the· Deed of Declaration as . amended by-_:.the 

Special May, 1987 Supplementary Declaration, i'ncludinc) but. not. 

being limited to extending the jurisdiction .of The Associati6n.to 

cover the real estate hereinafter described; and 

WHEREAS, Article XXVIII of the Special Maj, 1987 

supplementary Declaration authorizes and permits. the owners of 

any group of Lots to submit such Lots to a c'tust.er- Declaration·r 

and 

WHEREAS, the Declarant desires in submitting the real 

estate herein described to further submit and subject said real 

estate to a Cluster Declaration. 

NOW, THEREFORE. the Declarant declares that all of , the r_eal 

property, including, but not being limited ,to, alf of the 1,ots 

and roads known as Section 13 of 'The Woods Sub~ivisibn', as mo~e 

fully shown upon a plat thereof prepared. by · ·P. C. DiMa.gno; 

Engineers and surveyors, dated the 9th day of Noveltlber, ,1989, '·~nd· 
. . ' . . ~ 

recorded in the office of the Clerk of the' cou~ty' Conunhsi~'r,(\,f: .·_, • · . . • 

Berkeley County, West Virginia, iminediateiy • : pr~~~ding .this 

supplementary Declaration of conditions, covenants,. Restri~tfons 
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and Easements in Plat Cabinet No. _3_, at Slides 1964 19 9 

which plat is hereby incorporated herein by reference, is .. ancl 

shall be held, transferred, sold, conveyed and occupied .subject · 

to the Covenants, Restrictions, Easements, Charges, Assessments 

and Liens (sometimes referred to as "Covenants and Restrictions") 

set forth in that certain Declaration of conditions, Covenants, 

Restrictions and Easements heretofore executed by Potomac Valley 

Properties, Inc., a corporation, the Declarant, dated April 9, 

1976, and recorded in the office of the Clerk of the County 

Comlllission of Berkeley County, West Virginia, in Deed Book No. 

297, at page 1, AS AMENDED BY THAT CERTAIN SPECIAL MAY. 1987 

SUPPLEMENTARY DECLARATION, dated May JO, 1987 '·· an"d r~corded ,i'n. 

the office of the Clerk of the county Collll1lission • bf B~;kei~y 

County, West Virginia in Deed Book No. 402, at page 509, al_l: of 

said easements, reservations, rights-of-way~ . restrictions·, 

covenants, conditions, rights, obligations, lien·s and asse~slilertts 

set forth in said Deed of Declaration as amended . by the Speci:al 

May, 1987 Supplementary Declaration, being hereby iric~rpor:ated 
. . •. • ; · ·: 

herein by reference as if the same were se:t .forth ·: verbatim, . ·anif 
. . . 

as further supplemented by that certain Cluster· .Declaraticm. for. 

Fishhook Lane Cluster, more fully hereinafter set : ·forth. · . , • • : ' . 

The above described Easements, Rights_.of-way , . C::oven~~t'i/ 
• .. , , -·-

Conditions,· Rights, Obligations, Reservations, Liens _ arid 

Assessments are for the purpose of protecting • the values • and· 

amenities of Section 13 of 'The Wood~ Subdivision' . and for .the 

purpose of preserving certain rights-of-way and ·easements and 
' • ~ . 

shall run with the real property and . be bind~~g ~n · all pax-tles 

having any right, title or interest in the·' 'above des.bribed 
• • . . .· 

property or any part thereof' their . h·eirs·.~ ' . • SU<:?Ces~_ors ) __ and 

assigns, and shall inure to the benefit o·f • each ·~nex: the~~off'. : .; 

II estate 

AND FURTHER THEREFORE, the Declarant. ·aec).:ares •• that : the ·reai 

hereinbefore described as •Section 13, of 'The Wood 
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Subdivision' is and shall be held, transferred, sold, conveyed, 

occupied and used subject to the provisions hereinafter set forth 

in this Cluster Declaration for Fishhook Lane • Cluster, which 

provisions shall be in addition to and not in elimination of the 

provisions contained in the Declaration. 

ARTICLE I 

DEFINITIONS 

Unless the context clearly indicates a different meaning, 

the terms used in this Cluster Declaration, the Plat and .. any 

grant deed to a Cluster Lot shall have the meanings specified in 

this Article. 

1 ARTICLES: The term "Articles" shall- 111eari the Articlei; 

of Incorporation of The Woods Homeowners Association, .· In1;= .. ,.: :a·s 

amended, which are filed in the Office of the Secr~tary of ~tate 

of West Virginia. 

l.2 ASSOCIATION: The term "Association11 . shall mean· ·THE 

WOODS HOMEOWNERS ASSOCIATION, INC., its successors· and assigns;, a 

nonprofit mutual benefit corporation incorporated under· the ··laws 

of the State of West Virginia. 

1.3 The term "Board11 shall • meari -the Board of 

Directors of the Association. 

1.4 BY-LAWS: The term 11By-Laws shall mean the- By.:.Laws ;of 
• ,1 .. 

the Association and any amendments thereto. 

1 . 5 COMMON AREA: The term 11 Common Area•_• • shall mean· . all 

real property owned by the Association for the. ·c.onurion use. ·and 

enjoyment of the Owners as reflected on the Plat or Plats of .. The 
Properties subject to the Declaration, as amended, including ~h,e 

roads, parking areas, wells, pumping stations and ce~tral w·~ter 

systelll distribution system 

collection system and the area surrounding· the same .as d~lfo~iit~d-

and sewer treatment •. plant', .·<and 
.• ' ·'· • . ·. ' . 

on the Plat or Plats of The Properties. 
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1.6 CLUSTER: The term "Cluster" shall mean the Cluster of 

Fishhook Lane located in The Woods Subdivision, being all of the 

real property subject to the Cluster Declaration of which the 

initial Cluster is a part. 

1.7 CLUSTER ARCHITECTURAL REVIEW COMMITTEE: The term 

"Cluster Architectural Review Committee" shall mean the Cluster 

Architectural Review Committee established pursuant to Article X 

of this Cluster Declaration. 

1.8 CLUSTER ARTICLES: The term "Cluster Articles" shall 

mean the Article of Incorporation of the Fishhook Lane Cluster 

Association, Inc. 

1. 9 CLUSTER ASSESSMENTS: The term IICluster Assessnientsii 

shall mean the assess1Uents levied by the Cluster. Associati~n •• 

pursuant to Article IX of this Cluster Declaration~ 

1. 10 CLUSTER ASSOCIATION: The term i'Cluster. Association" 

shall mean Fishhook Lane Cluster Association, rn·c;. as defined ih 

this Cluster Declaration. 

l, 11 CLUSTER BOARD: The tenn "Cluster Board" shall mean 

the Board of Directors of the Cluster Association · established 

under Article III of the Cluster Declaratit>n ·• arid, .. elected . and ' 

acting pursuant to the Cluster Documents. 
,' .. , 

1.12 CLUSTER BY-LAWS: The tenn "Cluster By-Laws" shall 

mean the By-Laws for the Cluster Association duly adopted by .: the 

Cluster Board. 

1.13 CLUSTER COMMON AREA: The term "Cluster Common Are~" 

shall mean all real property in which the . Cluster Ass·ociat.ion 

owns an interest for the common use a·nd benefit of the Cluster. 

Members, their lessees, guests, invite es or patrons, _includ_ing 

the tennis court. The Cluster Common Area may ln~lu~e : inter~·sts 

held by lease or easement as well as estates fn .fee .. _:. 

1.14 CLUSTER DOCUMENTS: The term· •11 clust~r. D~cuments'.' 

shall mean the Cluster Declaration, the Cluster _By-Laws, the 
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Cluster Articles, the Cl~ster Rules and the Rules promulgated by 

the Cluster Architectural committee. 

1. 15 CLUSTER DECLARATION: The term "Cluster Declaration" 

shall mean this Declaration of Covenants, Conditions and 

Restrictions for the Cluster of Fishhook Lane to be recorded· in 

the Official Records of the Berkeley County, State of West 

Virginia, as amended. 

1.16 CLUSTER IMPROVEMENTS: The term "Cluster Improvements" 

shall mean buildings, facilities, streets, driveways, fences, 

walls, tennis courts, and other structures and all landscaping 

constructed or to be constructed upon property .subject. to this 

Cluster Declaration. 

1. 17 CLUSTER LIVING UNIT: The term "Cluster Living Ut1_it11 

shall mean and refer to any portion of a build.ing. situated ·.:upon 

the Cluster Properties designed and intended .for use and 

occupancy as a residence by a single family. 

1. 18 CLUSTER LOT: The term "Cluster Lotll 'shall. lliean L~ts 

101 through 108, 201 through 206, 301 through •. 308, 40i through . . .. , 

406, 501 through 506, 601 through 604, 7_01 through 706,. soi 

through 806, 901 through 906 and 1001 through ·1006; inclusive, a·s 

shown on the Plat or Plats and all Improvements •• thereon. . The 

term "Cluster Lot" shall also mean those portions· of _the 

Additional Property described as Lots in a Supplementary Cluster 

Declaration of Annexation for a particular Phase .. 

1.19 CLUSTER MEMBER: The term "Cluster Memberi•. shail ·Inean . . 

a Cluster owner. 

1. 2 0 CLUSTER OWNER: The term "Cluster owner" shall Inean 

the holder of record fee title to a Cluster· Lot, including 

Declarant as to each Cluster Lot owned by Deciaran_t.. If more· 

than one person owns a single Lot, the teni1 "Cluster .Owner". s _li'.iil

mean all owners of that Lot. The term "Cl-ust•e:i:: :dwn·~~;. sh'all also· 

mean a contract purchaser (vendee) under ·an· installment land 
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contract but shall exclude any person having an interest in a Lot 

merely as security for perfor1Dance of an obligation. 

1.21 CLUSTER PROPERTIES: The term "Cluster Properties11 

shall mean and refer to that certain real property hereinbefore 

described as Section 13 of "The Woods Subdivision" and such 

additions thereto as made hereafter be brought within the 

jurisdiction of the Cluster Association. 

1,22 CLUSTER RULES: The term "Cluster Rules" shall mean 

the Rules adopted by the Cluster Board pursuant to Section 3.4h 

of the Cluster Declaration. 

l., 23 COUNTY: The term "County" shall mean the County ·ot 

Berkeley, State of West Virginia. 

l. 2 4 DECI.ARANT: The term "Declarant" shall mean ·pot.omac 
• • .. 

Valley Properties, Inc. , a corporation. The· . tenn . 11 Deel a rant" 

shall also mean successors in interest of Declarant if· ( i) such 

successor (s} in interest acquires all or .. any • portion· cif 

Declarant' s interest in The Properties and/or • the Addi tion'al 
. . . 

Property for the purpose of development artd/or . sale and ( ii_) a_ 

certificate has been recorded in the County Jn· which· the 

successor(s) in interest assume the rights · ·and ... duties .. of : 

Declarant to the portion of The Properties and/or_ the Additionai 

Property so acquired. There may be more than· one Declarant~ 

1.25 DECLARATION: The tenn "Declaration" shall mean the 

Declaration of covenants, Conditions and Restrictio.ns of The · 

Woods Subdivision, dated April 9, 1975, and • recorded in . thti 

office of the Clerk of the County Commission of Berkeley County,; 
.. 

West Virginia, in Deed Book No. 297, at page 1, and a~y 

amendments thereto, including particula_rly but not lim~ted to The 
, . . . 

Special May, 1987 Supplementary Declaration, dated.May:Ja,· 1~87, 
• . . ~ 

and recorded in the aforesaid Clerk's offic·e .in· Deed :·Book c'_N'o·~ 

402, at page 509, 
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1.26 INVITEE: The term "Invitee" shall mean any person 

whose presence within the Cluster is approved by or ,is at the 

request of a particular Owner, including, but not limited to, 

lessees, tenants and the family, guests, employees, licensees or 

invitees of Cluster Owners, tenants or lessees. 

1.27 MORTGAGE: The term "Mortgage11 shall mean any duly 

recorded mortgage or deed of trust encumbering a Cluster Lot. 

1.28 MORTGAGEE: The term "Mortgagee" shall mean a 

Mortgagee under a Mortgage as well as beneficiary under a deed of 

trust. 

1.29 NOTICE AND HEARING: The term "Notic,e_ and .Hearing" 

shall mean the procedure which gives a Cluster owner nc,tice'~t:~n 

alleged violation of the Cluster Documents and the:· ·oppo:r'~~rtity 

for a hearing before the ciuster Board. 

1.30 PROPERTIES: The term· 11Propertiesi• sometim"es 

inadvertently referred to as ''The Propertie1:; 11 • shal_l mean·· ahd 

refer to all such real property and such additiohs thereto as : may 

have heretofore or may hereafter be brought within> the· 
jurisdiction of the Association. 

1.31 PROPERTIES DOCUMENTS. The term "Properties Documents''' 

shall mean the Declaration, the Association • Art:ici-es~. the 
Association By-Laws and the Association Rules. 

ARTICLE II 

RELATIONS OF THE ASSOCIATION AND THE CLUSTER ASSOCIATI ON_ 

2.1 AssocIATIQN RESPONSIBILITIES FOR COM?:lON : AREA;· • _The 

Association shall have the affirmative and ·_ pe~pe~~al duty .:. a.nd 

obligation to provide for the maintenanc·e" management',. . ~ ' 

preservation, administration arid oper_ation of. all common . Area 

within any Cluster Properties, in accordance with the term~.-~f 

the Declaration and the Articles of Inco·rporatioh,. By.:..'.La:ws. ··~n~ 

Rules of the Association, including· but' without . iiini t_atioh, • 

maintenance, and snow removal of and on all streets, curbs 
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(exclusive of curbs which are the side of and apart of 

sidewalks), gutters and parking areas, and water and sewer lines 

and the provision of security and trash removal. 

2.2 CLUSTER ASSOCIATION RESPONSIBILITY FOR CLUSTER COMMON 

The Cluster Association shall have the affirmative and 

perpetual duty and obligation to provide for the maintenance, 

management, preservation, administration and operation of all 

Cluster Collllllon Area within any Cluster Properties, in accordance 

with the terms of this Cluster Declaration and the Articles of 

Incorporation, By-Laws and Rules of the Cluster Association, 

including but without limitation, the maintenance and operation 

of all tennis courts, sidewalks, street lights, grass and ; gre~ii 

strips and all open areas within the Cluster Properti~s.~. In 

addition, the Cluster Association will be responsible· for, ·.and 

provide for the Architectural Review function within the Cluster 

Properties and shall provide for all exterior maintena·nce· and 

landscaping of the Cluster Lots and Cluster Livirig Units·. 

2. 3 Wherever in . this Cluster Declaration; . the : permis~io~ 

of the Board or Cluster Board or their respective agencies is· 

required, the Board shall give permission only with refere·n~e(tci: 
. . . .·. 

those matters and items under 

control and the Cluster Board 

its management, 'administrciti«;>Jl arid 
shall give its permissio·n only:\'ri 

. •· .. 

those matters under its management, administration and control.· .· 

2.4 In the event the Cluster Association _fails. to fulfill 

its duties and responsibility to assess, • levy. and • c::olle'ct 
.·· ' . . \ 

assessments as hereinafter provided, and/or _to· expend· reason111:>ie. 

sums therefrom to properly maintain,. repair or. restore • Cbmm'bn . . .. , . 

Areas or Cluster common Areas or to fulfill · ·reas onable· ·, and-. 
. • ' I 

necessary exterior maintenance and . la.ndscapin'g of ' .. the Cl~~tet 

Properties, the Association may assume the d~ty,. <>blig'ati;;~,. 

responsibility and authority to perform· -all ·such . f~ncti~ns and 

acts. 
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ARTICLE III 
THE CWSTER ASSOCIATION 

3.1 ORGANIZATION: 

(a) The Cluster Association (Fishhook Lane Cluster 

Association, Inc.) is a non-profit ·west Virginia Corporation 

charged with the duties and vested with the powers described by 

law and set forth in the Cluster Articles, Cluster By-Laws and 

this Cluster Declaration. Neither the Cluster Articles nor . the 

Cluster By-Laws shall, for any reason, be amended or otherwise 

changed or interpreted so as to be inconsistent with this Cluster 

Declaration. In the event of any such inconsistency .,,: the 

provisions of this Cluster Declaration shaiJ; preyit'il. :.j .:crh'e 

officers and directors of the Cluster Association : sha~L be 

required to be either (i) 111erabers of the Cluster A~sociation,·· or 

(ii) officers, directors, agents, repres_entati ve·s , or empl·oyees of 

the Declarant or a successor to the Deolarant. 
. . . 

(b) A Board of Directors of the Cluster ·Associ~tion _and 
· . •:.' 

such officers as the Cluster Board may elect or appoint, ~hall 

conduct the affairs of the Cluster Association in . accordanc~ with 

the Cluster Documents. 

3. 2 MEMBERSHIP: Every person or enti. ty , ·wh~ • is 'a record' .. · .• ·- . 

owner of a fee or undivided fee interest in any Cluste.r Lot wh.ieh 
. ' 

is subject to this Cluster Declaration .or which is in an addition 

authorized by this Cluster Declaration and subject to _a pi::operly 

recorded supplementary Cluster Declaration . 'of .~ cov~nants •. and 

Restrictions shall be . a member · of the C:lust·er • A~sociati,on; 

provided that any such person or E!ntity who' holds such ;an 
, . ... ' • . • I 

. . . . 1 
interest merely as a security for the performance·· and obligation j 

- ' ... . • • ··.L·l 

shall not be a member and further provided that ·all properties .. to'' 
. . :. . .. • • . • . • : . I 

the extent of any easement or other interest therein ded.ica'ted 

11 ·and accepted by the local public authority and devoted to public 

use and all Common Areas and Cluster Colllltlon Areas and all 
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properties exempted from taxation by the laws of the .State of 

West Virginia shall not be a member. 

(b) Member's Rights and Duties. Each member shall have 

the rights, duties and obligations set forth in the applicable 

Cluster Documents. 

(c) Transfer of Membership. Cluster Association 

Membership of each Cluster owner shall be appurtenant to the 

Cluster Lot giving rise to such membership and shall not. be 

assigned, transferred, pledged, hypothecated, conveyed or 

alienated in any way except upon the transfer of title to said 

Cluster Lot and then only to the transferee of. title. to such 
· '' 

Cluster Lot. Any attempt to make a prohibited .ttansfer s~al:l .be 
void. Any transfer of title to a Cluster Lot. shall • op~rate 

automatically to transfer . the membership in. th~ Association 

appurtenant thereto be in the Cluster Association to the . new 

Cluster Owner thereof. 
,, ' 

3.3 Voting Rights of Members - Class -of Members. 

(a) Classes of Members. The Cluster Associ~tion• 

shall have one class of voting membership. 

(b) Each Cluster Member,. includi~g· .the Declarant,; 
·. '.• 

shall be entitled to one (l) vote for each Cluster Lot in which 

they hold the interest required for membership. When more 'th'an 

one ( 1) person holds such interest or interests in any Cluste~ 

Lot, all such persons shall be members, and ·the ·vote f~r :sucih 

Cluster Lot shall be exercised as they ·among: '. theinselves. 

determine, but in no event shall more than one· (1) • vote be cast 
.. :.•.: 

with respect to any such Cluster Lot. 
: . • ·.· 

3.4 Duties of the Cluster association. The .· cluste~-

Association shall in addition to such obligaH_ons,. duti~s -:.an:ci; 

functions as are assigned to it by other pro'V'isiort~·- of· i:hi's, 
.- • . . . . . . . · ' 

-Cluster Declaration have the obligations, • duti~~ a~ci· fu~ctio·ris . ·. ·. . • .. 

(subject to the provisions of this • Cluster Declaration), to .do 
~ 
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and perform each and every of the following for the benefit of 

the Cluster owners and for the maintenance, administration and 

improvement of the Cluster Properties. 

(a) Annexed Lands. Accept as part of the Cluster 

Properties all real estate annexed pursuant to Article VI of this 

Cluster Declaration and accept all Cluster owners thereof a5 

Melllbers of the Cluster Association subject to the membership 

requirements set forth herein and in the Cluster By-Laws. 

(b) Enforce111ent. Take such action, whether or not 

expressly authorized herein or in any other governing instrument 

as may reasonably necessary to enforce the. restrictions, 

limitations, covenants, affirmative obligations, ' conditi'~tf ~nd' 

other provisions of this Cluster Declaration and'' the · ~ther 

Cluster Documents. 

(c) Operation and Maintenanc·e of Cluster C0'111]JJOn Area. 

To operate, maintain and otherwise manage 
··:. ' --.·. :· . •• ; 

o~ . provide for: • the 
! • • ,:· •• 

. . . 
operation, maintenance and management of the Cluster . common .. A.rea, 

together with all easements for operation · . and mainterianc~ 
. ' .. 

purposes and for the benefit of the Cluster Asso_eiation ·or . its 

Members over and within the Cluster common· ).'tea; . . to keep aii'. 
. , ; . ' .J • . . , 

improvements of whatever kind and for whatever ·, P~I'l',o·~e . for -.tfme 

to time located thereon in good order, condition an_d · rei>air .: ~~d 
· · :"·. 

to maintain any tennis courts, sidewalks and green, • woo'dec:i or 
, . • ·! 

open area free and clear of obstruction and in a· safe con'diti~n 

at all times. 

(d) Exterior Maintenance of Cluster Lot~ and Cluster 

Living units. To operate, maintain _and othe_~ise provide, . th_~ 

exterior maintenance upon _each Cluster Lot arid each . . Clu'ste~. 

Living Unit which is located within the . Cluster ·: Prop~rti~s· -~ri~ i~· 

subject to assessment under the terms of ·this ·. Clu~te:t". t:i'i:rcl~raiion-
• • . ' . . . . • . 

as follows: paint, repair; replace and car~ ·for ro~fs, gui=:ters·, 
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down spouts, exterior building surfaces, trees, shrubs, grass, 

walks and other exterior improvements. 

(e) Water and Other Utilities. To acquire, provide 

and/or pay for water, sewer, garbage disposal, electrical~ 

telephone and gas and other necessary utility services for the 

Cluster Common Area and any exterior maintenance upon each 

Cluster Lot and each Cluster Living Unit. 

( f) Taxes • and Assessments. To pay all real, . and 

personal property taxes and assessments ( if any) separate_ly 

levied upon or assessed against any of the Cluster Association 

Property. 
•., ,• . . 

(g) Insurance. To obtain and maintain insurance as. 

provided for by either the Cluster By-Laws· cir any ·cluster' 

Declaration. 

(h) Rule Making. To make, establish, promulgate, 

amend and repeal the Cluster Association Rules .. 

(i) Enforcement of Restrictions and Rules. 

perform such other acts, whether or not expressly . authorized by 

this Cluster Declaration as may be reasonably ·necessary or 

appropriate to enforce or effectuate any of th·e.' provisiorl:i of. 

this Cluster Declaration and the Cluster Associat.f~n Rules. 

Section 3. s Powers and Authorities of the Clti~ter~ 

Association. The Cluster Association shall have all of - the 

powers of a non-profit corporation organized under "the Non-:-pr~fit. 

Corporation Law of the State of West Virginfa· sUbj.ect ~hlY, to: 
such limitations upon • the exercise • of such -·.powers as are 

. . . 
expressly set forth in the Cluster Articles, the Cluster • By"-La_ws·. 

. ~ . _r" i 
or this Cluster Declaration. • The Cluster Association shall° ''have,: 

~- • • ; ! 
. ; 

the power to do any and all lawful things wh,ich inay:, .. b_e 
.. .. 

authorized, required or permitted to be . d6ne .-:·b~- i the Cluiter· 

II Association under this Cluster Declaration,- "the ·c1·u:i;:"ter ··Articl"~s 

and the Cluster By-Laws, and to do and perform any_and all acts 
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which may be necessary and proper for or incidental to the 

exercise of any of the express powers of the Cluster Association, 

including the following which are listed without intent to limit 

the foregoing articulation: 

(a) Assessments. To levy assessments on the Cluster 

OWners of Cluster Lots and Cluster Living Units and to enforce 

payment of such assessments, all in accordance with the 

provisions of this Cluster Declaration. 

(b) Right of Enforcement. In its own name, on its 

own behalf or on behalf of any Cluster Owner or OWners who 

consent thereto, to commence and maintain actions and .suits :;to 
. . ' •• : ~ 

restrain and enjoin any breach with written or .~h:reat;ne·d. ~tea~h' 
•. · ·.· ..-: • • • • •.·.- - -_ :1 

of the Properties Document or Cluster Documents and to·· Ein,fo:~ce/ 

by mandatory injunction or otherwise, 

thereof . 

all -Of •·;the. prov is.ions 
· r : • 

(c) Easements and Rights of Way. _ iro· gran·t • anci cdnv·e~ 

to any third party easements and rights of way. in, on,· OVB:t' -;~~ 
• • a . · ' ·, 

under the Cluster Common Area for the purposes i-oi coris-tructing / 

erecting, operating or maintaining thereon, _therein . or ther!under: 

(1) underground lines, cables, wires, conduits .or -ot.her de~ic'es'· 

for the transmission of electricity and for .lighting, . h~ating / 

power, telephone, community television, radio and audio 

facilities and for other appropriate purposes, (2} public 

·-ant~nna 
'• ;_: ~, • 

sewe_x:s·, 
. i.· 

storm water drains and pipes, water systems, sprinkling _ syst~ms~ -

water, heating and gas lines or pipes,· and (3) ·,my.similar ··pu~llc:. 

or quasi-public improvements or facilities. 

(d) Employment of Manager and Employees~ To employ' 

the services of any person or corporation as Ma·nager, _together: 
• • ~- ' . 

with employees, to manage, conduct, and perfo~ tlle -. b~sin~s~) . • . •. ·- . 

obligations and duties of the . Cluster.- Associ~tiiori , ·as . l!iay·,.\be;_ 
~ . . , ' .• 

directed by the Cluster Board and to enter -. into : doritract. 'for -such· 

purposes. Such Cluster Manager and employees shall have the 
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right to ingress and egress over such portion of the Cluster 

Properties is as reasonably necessary for the purpose of 

performing such business, duties and obligations. 

(e) B..i!Jht of Ent.a. Without liability to any Cluster 

owner of any Cluster Lot or Cluster Living Unit, to cause its 

agents, independent contractors or employees after reasonable· 

notice to enter upon any Cluster Lot or Cluster Living Unit fbr 

the purpose of enforcing any and all the provisi,ons of the 

duties, obligations, powers and authorities of the Cluster 

Association as reasonably required to promote and· .Protect.:th~ 

general heal th, safety and welfare of the residents and :users> ~•i 
-:·, 

the Cluster Properties. 

(f) Operation and Maintenance of C]U~ter Comm6n At~~ 
and_F11lfillment of Exterior Maintenance. 

take all actions reasonable and necessary to ope·rate, maint~In; 

and otherwise manage or provide for the operation, maintenance 

and management of the Cluster Common Areas green, wooded or open 

areas, and t~ provide exterior maintenance and landscaping upon 

each Cluster Lot and Cluster Living Unit. 

l',HTJCJ.f. TV 

OWllERSHIP i\HD Ei\SEM]Jl'rS 

4. 1 !!OU-SEVERA Fl I LITY: 
, . . 

4 .1.1 110 Separate Conveynnce: The interest, of eaeh, 

Cluster Owner in the use and, benefit of the Common Area and 
, , , 

Cluster Common Area shall be appurtenant to the Clu'ster : Lot 

by the Owner. ?lo Cluster Lot shall be conveyed by the 

separate] y from the interest in the common Area ·and Cl.tis~er 

Common Area. Any conveyance of any , , Cl,uster,:: 'iot.· 'sha~X 

automatically transfer the right to use 
, , 

• ~ . I 

the .Comindn,, ~r.ea:, and 

Cluster Common Area without the· n12cessity of e)(pre·ss. referenc·e .in 

the instrument of conveyance. 
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4.1,2 No Judicial Partition: There shall be no judicial 

partition of the Co111111on Area or Cluster Common Area, Each Owner, 

whether by deed, gift, devise or operation of law, for his own 

benefit and for the benefit of all other owners, specifically 

waives and abandons all rights, interests and causes of action 

for judicial partition of any interest in the Common Area and 

Cluster common Area and does further agree that no action for 

judicial partition shall be instituted, prosecuted or reduced , to 

judgment. 

4.2 OWNERSHIP OF LOTS: Title to each Cluster Lot improved 
·i 

by a townhouse or similar style Living Unit, toge~her with any: .,, 
··:.~ 

Cluster Living Unit thereon shall be conveyed tQg~t~er. as one _._.,in : .; 

fee to a Cluster Owner. 

4.3 OWNERSHIP OF COMMON AREA: Title to the C-luster Common 
•' . . 

'.ii 
f: 
',J;. 
:]I 
!j 

Area, in each Phase of the Proj ect shall be conv~yed to the ~ 
~ 

Cluster Association within two years of the date _of conveyarice:'of ., 
. i' 

the first Cluster Lot in that particular Phase to an· Cluster , 
~ .,. 

Owner. ,. 

4,4 OWNERSHIP OF PARTY FENCES: Any fence or boundary wall ·':• 
' .. 

originaHy.6ohstructed ~nd ~
. 

(other than the wall of a Living Unit) .. 
' !•; 

placed upon a common lot boundary line, shall be a . ltparty, fencett ~'. h; 
:r 
,f The Cluster Owner of a Cluster Lot upon which a party_ fence'' '1s 

' .. 
situated shall own to the center of the party fence.· 

4,5 EASEMENTS: The ownership interests • in • the cluster { 

Colnlllon Area and Cluster Lots and Cluster Living ·Units: desctibed· '~j 
' in this Article are subject to the easements granted and.· ·reserved -,~ 

in the Declaration and in this Cluster Declaration.· Each· of t he· -~ 
.·/ 

:,1 easements reserved or granted herein shall be . ·deemed to·· •. be 
,J 

established upon the recordation of this. Cluster :Oecl~ra_tio'ri a~d j 

shall thenceforth be deemed to be covenants running:;,,lith ·th~- l~n~· 'f 
... 

for the use and benefit of the cluster owneis ~rid ttieir • Clust·e~ t 
,. 

Lots and cluster Living Units superior to ail other· encumbrances ' 
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applied against or in favor of any portion of the Project. 

Individual grant deeds to Cluster Lots and Cluster Living units 

may, but shall not be required to, set forth the easements 

specified in this Article. 

4. 5. l Easements on Map: The Cluster Common Area "and ' 

Cluster Lots and Cluster Living Units are subject to ••• 'the 

easements and rights of way shown on the Plat or Plats of the •• 

Cluster Properties. 

4. 5, 2 Easements for Common Area: Every owner shall 

have a non-exclusive right and easement of use and enjoymen~ in 

and to the Cluster Common Area which shall be appurtenant to ·:a~d 

shall pass with the title to every Cluster Lot aod· Clu;ter. Living ;: 
.. -. • ... •. ;. •. • •. . -:/. ·: : 

Unit, subject to the following provisions: 

(a) The right of the Cluster Boarci; after No·dce 

and Hearing, to suspend a Cluster owner's ricjht to use any 

recreational facilities. 

(b) The right of the Cluster . ·Association • to 

dedicate and/or grant easements over all or any portio·n of -: the 

Cluster Common Area. 

4. 5. 3 Utilities: There are reserteci ·and. granted. for : 

the benefit of each Cluster Lot and Cluster Living . Unit; as 

dominant tenement, over, under, across and through the Cluster 

Properties ( including the Cluster Common Area and each other 

Cluster Lot and Cluster Living Unit), as the servient 

non-exclusive easement for utility services. 

4. 5. 4 Encroachment: There are reserved and granted 

for the benefit of each Cluster Lot and Cluster • Living Unit·,. ·a~ • 

dominant tenement, over, under and across each other Cluster· tot,; . 

Cluster Living Unit and Cluster Coltllllon Are~, • as i.se~i~nt 

tenements, and for the benefit .of the .Co111111on Ar~a .. :and·. Clu~:fe~ : 

common Area, as dominant tenements, over,. ·under . ari , across .each 

Cluster Lot and Cluster Living Unit, as servient t'enement, nori.;;. 
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exclusive easements for encroachment, support, occupancy and use 

of such portions of Cluster Lots, Cluster Living Units and/or 

common Area and/or Cluster Co'llllllon Area as are encroached upon, 

used and occupied by the dominant tenements as a result of any 

original construction design, accretion, erosion, addition, 

deterioration, decay, errors in original construction, movement, 

settlement, shifting or subsidence of any building or structure 

or any portion thereof, or any other cause. In the event any 

portion of the Properties and/or Cluster Properties is partially 

or totally destroyed, the encroachment easement shall exist for 

any replacement structure which is rebuilt pursuant to .. the 

original construction design. The easement fez: ~he . maintcfo~nc::e 

of the encroaching Improvement shall exist for as' 'li~ng· ·~/-.·the 

encroachments exists; prov'ided, however, that no · ·v·ali.d ea~eJerit 
. . '.' • . ' . 

of encroachment shall be created due to the willful.misconduct.of 

the Association, the Cluster Association or any Cluster owner'_; 

Any easement of encroachment may but need not bi·cured·_t:iy t:epidr 

and restoration of the structure. 

4.5.5 support. Maintenance and Repair: There. is 

hereby reserved and granted a non-exclusive eas~ment. appur.tenant 
• . . . 

,._ ·i . 

to the Common Area and Cluster Common Area : ancf. to.' aii. o1:he£ . • ' . • . . . 

Cluster Lots and Cluster Living Units, as ·domiriant .. tenement:s ·~: 
:-. . . .. , 

through each Cluster Lot, Cluster Living Unit and the Col11ll\on Area 
. . 

and Cluster Common Area, as servient tenements, for the support , 
• , -~· ..... . ,. 

maintenance and repair of the Common Area and Cluster Common :Area: 

and all Cluster Lots and-Cluster Living Units_.. 

4.5.6 Easement to Dec larant For Adjoini ng Propert~: 

Declarant shall have, and hereby eXpressly reserves, an .easem~~t 
. . .. - . · ·. ..··· ,,. 

over and across the Common Area and . Cluster·: Common ' Area I 'i, _as 
. -. · • • . 

servient tenement, for the purposes of r.easonabi~·i·rngr~ss· to ··~nd 
: · • . . 

egress from, over and across the · Properties . and Clus·ter 

Properties, including private roads and pathways, to · the 

19 



Additional Property until all of the Additional Property is 

annexed to the Project, and as otherwise set forth in the 

Declaration. 

4.5.7 Annexation Of Additional Property: Upon,,the 

recordation of a Supplementary Cluster Declaration of Annexation, 

the Cluster Lots and Cluster Living Units and the owners of . 

Cluster Lots and Cluster Living Units in the annexed Phase shall · 

have all of the easements specified in this Article ·and!J,:t~~ 
~';~' • •=· 

cluster Lots, Cluster Living Units and the Cluster owners of 

Cluster Lots and Cluster Living Units in the Cluster Prope~ties 

prior to the annexation shall have all of the easements .speci:fied 

in this Article as through the annexed Phase were initial'ly ',a ' 
part of the Cluster Properties. 

4.5.8 Additional Easements: Notwithstanding.anything 

expressly or impliedly. to the contrary, this Cluster Declaration : 

shail be subject to all easements granted and/br. 'reserved' by 

Declarant for the installation and maintenanc~ • ~:f ~;ilities .·a-~d 

drainage facilities necessary for the • deveiopllient o/·:: ,i,~e • 

Properties and the Cluster Properties. 

4.5.9 Association's Easements: Tne're. -are -hereby : 
• , .,.· .· 

reserved to the Association and the Cluster Association ~hdthe'i.r 

duly authorized agents and representatives such easements as 'are 
.• :· •:·- :-

necessary to perform the duties and obligations of · ,.the 

Association and the Cluster Association set. : forth in • The • 

Properties Documents and the Cluster Documents, · indiudi~g litltho~t 
. • . .-·:-

limitation and subject to Section 4. 5. 11 the. right to enter upori 

Lots. 

4. 5. 10 J!arty Fences: Each Cluster • Owner of. a . Clu~~'er 

Lot containing a party fence and the Cluster Lot_' upoo, which such ' 

party fences is located shall have a reoip±'o~·ai'..· ,non~e~cl\isive 

easement over and across such portions· of, .the ·c-~ntiguous Clust·er 

Lot as is necessary to maintain such fence, 
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4. 5 .11 Easements to the Declarant. Association and 

cluster Association: There are hereby granted to the Declarant, 

Association and the Cluster Association, and their duly 

authorized agents and representatives, such easements as . are 

necessary to perform the duties and obligations of ·the 

Association and the Cluster Association as set forth in the 

Properties Documents and/or the Cluster Documents and the rights. 

of the Declarant. Specifically, but without limiting the 

generality of the foregoing, there are hereby reserved and 

granted to Declarant, to the Cluster Association and to the 

Association easements over the Cluster Lots and ,Cluster Living 

Units, Coll\111on Area and Cluster Common Area with.$.n,the .Propertie'~ , 
. ,• 

and Cluster Properties for the Cluster C011\111unication systel!', .·: .. the 

Cluster pedestrian circulation system, utility. line. facilities, 

ingress and egress rights for the benefit of the Association.and 

the Cluster Association in order for it to carry • out ''· it's . 

functions and duties and rights as set forth in • t~~ De«i:larati:~n ; 

and the Cluster Declaration, and access rights.iin favor. of':;'.~i•l 

applicable municipal agencies for the mai.ntEmance, • repair and 

enforcement of their applicable duties or 'obligations ,• ,with • 

respect to the Properties and the Cluster Pr.operties. In 'order 

to effectuate its duties and responsibilities, incl~si~e, :.the. 

Board may enter any Cluster Lot or Cluster Living Unit _wJ:lenev:er 

entry is necessary in connection with the per:fonnance ~f . any 

maintenance or construction which the Cluster Boarcf is '.authl)rize'd 

to undertake. Entry shall be made with as little inc~nveniEmce 

to a Cluster owner as practicable and only. ·afte:r· rea:s~nab,f~ 

advance written notice of not less than twenty.:.four (24) .hours, 

except in emergency situations. 

4.5.12 Maintenance. of Living Units:. . The.re .• -·.i~ 

reserved and granted to the Cluster owner of eachCl\lste'i-'. Lot.ahd 

Cluster Living Unit and the Cluster Association, as tenement, 
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over and across each aC,jacent Cluster Lot and Cluster Living 

Unit, as servient tenement, a non-exclusive easement to enter the 

servient tenement upon reasonable notice to the Cluster OWne~ of 

the servient tenement and at reasonable times for the purpose of 

maintaining portions of the Living Unit located on the dominant 

tenement, including walls, eaves, overhangs and appurtenances 

thereto adjacent to the servient tenement. Entry on the servient 

tenement shall be at times reasonably convenient to the Cluster 

Owner of the servient tenement and shall be limited solely for 

purposes of the maintenance or repair of the Living Unit on the 

dominant tenement. such entry and maintenance . shall _.be under-
. . . . . 

taken in such a manner as to protect the security of the-servierit 

tenement and all Improvements thereon. The Clu;ter ci~ri~r ;~--.-~,.e · 
dominant tenement and Cluster Associati_on _· shall :b~ . respon~i1':ie 

for seeing that no damage is caused to ·the . Clust'er. owner of the 

servient tenement of his property by reason .of ·the entry, and 

that the servient tenement is cleaned and left 

condition following the entry as prior thereto. 

ARTICLE V 

USES AND RESTRICTIONS 

~·· • 

in. the. same 

s.1 usE AND occuPANcv oF LOTs AND Livrti6. uNrTs:. '· Each 
Cluster Lot and Cluster Living Unit shall be used solelY .for 

residential and related recreational purposes. 

shall be allowed. 

. , :.· 

5. 2 RENTAL OF CLUSTER LOTS AND CLUSTER. LIVjNG '.UNIT'S: , Ari 

owner shall be entitled to rent or lease his Cluster Lot and 

Cluster Living Unit if:. 

5. 2 .1 There is .a written _rental or °lease agr·;enuint 

specifying that (i) the tenant shall be .subject ·-to c1l.l _provisions· 

of the Properties Documents and Cluster ·· Docuuii!~ts. ~nd (ii) ':.a 

failure to comply with any provision of • the· aforesaid Documents 

shall constitute a default under the agreement: and 
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5.2.2 The Cluster OWner keeps in their Living unit a 

copy of the Properties Documents and the Cluster Documents. 

s. 3 ANIMAI.S: The Cluster Board shall specifically. have 

the right to prohibit the maintenance of any pet which, after 

Notice and Hearing, is found to be a nuisance to other Cluster 

OWners. 

5.4 USE OF COMMON AREA: All use of the comon Area and 

Cluster Common Area is subject to the Rules and Cluster Rules. 

There shall be no use of the Comon Area and Cluster Co1111I1on Area 

except by Cluster owners and their Invitees. All persons 

residing within the Properties may enjoy the use of ·all 

facilities in the Common Area and Cluster common Area ·as lo~g.-~·s 

they abide by the terms of the Properties and Clu~t~r .. Do·cu,men~-~ ~ i 
. . . '·' • .· ' . •.• • ·1 

There shall be no obstruction of any part.of the.Common Area·and 

Cluster Common Area. Nothing shall be • stored _or kept • in the 

Common Area or Clus_ter CoJlllTlon Area without the pri6r co~sent 'of . •_.,-

the Board or Cluster Board. No alteration or adciitions to Common 

Area or Cluster common Area shall • be permitted without··,·. the 

approval of the Board or Cluster Board, Nothing shall be done or 

kept in the Common Area or Cluster common • Area •which. _wilt 
. . .: . . . . ,,_ 

increase the rate of insurance on the common: • Area or Cluster 
,· .. . . 

common Area without the prior written consent. of th~ Boar~· -~.r 

Cluster Board. No Owner shall permit anything to be done or .. kept 
. . . 

in the Common Area or Cluster Cominon Area which m1ght result in 
. . ' . • .· ._·· 

the cancellation of the insurance on any part .o'fthe C~nuncin'Ar~a 

or Cluster Common Area, which would· interfere:'·w.ith· right~. '·:of 

other Owners, which would be noxious, harinfu_l. or. unreasonab.ly 
·,· •• . . ·, 

offensive to other Owners. or ·which .would be :· in u:preas_onably· 

offensive to other OWners or which would be in violation· C?('any 

governmental statute, ordinance; rule or· ·regulittlori. •. ·No•: w~~te· 

shall be committed in the Common Area cir Cluster Common ArAa. 
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5.5 PARXING: Vehicles shall not be parked . anywhere in the 

Cluster Properties except wholly within designated Parking Areas. 

All Parking Areas shall be used solely for the parking and 

storage of motor vehicles used for personal transportation. • No 

boat, trailer, camper, golf cart, commercial vehicle, mobile 

home, other recreational vehicle or dilapidated vehicle shall be 
·, . 

parked or stored in any Parking Area. No part of the Common Area 

or Cluster Common Area shall be used for repair, construction or 

reconstruction of any vehicle, boat or any other item or thing 

except in an emergency. As long as applicable ordinances and 

laws are observed, the Cluster Board or the Board, may cause the 

removal of any vehicle which is in violation_ of. this··. cfoster 
•. -~ -.' : . . • 

Declaration. The Cluster Board shall assign one parking ·sp~te. ,to 

each Cluster Lot with Living Unit. 

S. 6 ~: All signs displayed in· the Cluster Pr_operties 

shall be attractive and compatible with the des.ign of· the ·clust~r 

Properties and shall comply with all applicable local ordinance~. 

The only signs of any kind which may be display:ed. to the p\i6i"rc 
• . ~ . . . 

view on or from any Cluster Lot, Cluster .Living. Unit, • Cl lister 

Common Area or the common Area in the Pro:(:Sert.ies .. and . Cluste·r . 

Properties shall be as follows: 
.. ;. 

5,6.1 One (1) sign of reasonable dimensions may, ·be 

placed on a Cluster Lot or Cluster Living Unit advertising_. the 

Cluster Lot or Cluster Living Unit for sale or ·rent·; 

5. 6. 2 Signs may be displayed by Declarant. on ·c~~ori 

Area, Conon Cluster Area, unsold Cluster Lots or• unsold Cluster 

Living Units, as Declarant deems ap~ropriate,_adVert"ising Cluster 

Lots or Cluster Living Units. owned by Declarant .'for sale or "rkri:t: 

5.6.3 Appropriate signs may be··· displayed • by .°'.the· 
• ' 

Association or Cluster Association to. identify .the "Prope":rt.ies·-- ·or 

Cluster Properties: and 
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5.6.4 Signs required by legal proceedings may be 

displayed. 

5.7 STORAGE OF WASTE MATERIALS AND OTHER MATTER: All 

garbage, trash and accumulated waste materials shall be placed in 

interior individual trash containers or receptacles. If trash 

pickup is ever provided, the containers may be placed where 

visible only on the days of the week that trash pick-up is to 

occur. Exterior storage of fire wood and other matter shall be 

in compliance with the Cluster Rules established by the Cluster 

Board. 

5. 8 ANTENNAS: Except for those erected or, constructed · by 

Declarant or installed by a licensed public .. Qr •. quasi.-p~b1:.fo 
. · • . . ·. 

utility or cable franchise or whose erection or . construction :is 

approved by the Board, no · outside television ·ant~nn~, • aeri~i :.~r 

radio tower shall be erected, constructed· or placed on · any 

Cluster Lot or Cluster Living Unit. 

5.9 INVITEES: Each Cluster owner shall b'~<re~pon~ibl~- ~o-~ 

compliance with the provisions of the Properties Ooc~ment~: and 

Cluster Documents by _his Invitees. A Cluster Owner sha1·1 
• • , ¥ 

promptly pay any Reimbursement Assessment leVi~d-. ah_d/or ·. a~~ -; -~:i~El: 
. •' ~ 

or penalty imposed against such Cluster Owner · for.· -~-v-ioh._tibns_ 

COlUlllitted by his Invitee. 

5.10 WINDOW COVERINGa: All drapes, window shades or .other 

widow coverings installed in the windows of Living Units:_ which 

are visible from the exterior of the ·unit shal:; .(:omply wit~:,:·i~~ 
Cluster Rules, if applicable. 

;_;,A._. • 

Any dral)eS •. or : other ~~rdow 

covering installed in compliance with the Clu~ter . R'liles , Jiiay 
• • ~ • t " 

remain for the useful life .thereof. . . 
All 'windo~ ··coverings·,. __ -sh.all 

• . ~- . . . 
• . .. . . 

be installed within ninety (90) days .after cl<>se .·o~ .escrow::.:fot 

the Cluster Living Unit. 

5.11 MINERAL EXPLORATION: No Ciuster· Lo~· shall be use.d '.tc 

explore for or to remove any water, oil, hydrocarbons or min~rals 
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of any kind without the approval of the Cluster Board and only if 

permitted by local ordinances. 

5. 12 MACHINERY AND EQUIPMENT: No machinery or equipment 

of any kind shall be maintained or operated upon any Cluster .Lot 

or Cluster Living Unit except as is customary and necessary in . 

connection with approved construction without the approval of the 

Cluster Board. 

5.13 DRAINAGE: Each Cluster owner hereby covenants . and . 

agrees for himself, his heirs, assigns, vendees and successors in . 

interest that he will refrain from interference with · the 

established drainage pattern over his Cluster. Lot or. Cluster 

Living Unit from adjoining or other Cluster _ LQts ·. or cius·ter '. 
. . . , . . 

Living Units, and make adequate provision for propt!r ,:_d;-~i~ag-~ 
. . ' • . . ~ . '.. ·. . .... ' . . 

from any such other Cluster Lot or Cluster· Loving unit in'<":the 

event the established drainage over his clust~r • Lot · or Cluster 

Living Unit is changed or altered. Declarant . ;_hall O hay~ : t~.e • 

irrevocable right to enter into, upon, over or i:{~der· th!! . cl,uste:t , 

Property, Cluster Lots, or Cluster Living Units . for the purp~ses 

of altering the grade of the Cluster Property, mod~fying 

contours, and/or correcting surface _water dt-a{~age. _·in <:>rde! : td 

maintain reasonable standards of health, safety .. , _:and ap~ea:ra~c~~-. . 

For the purpose hereof, "established drainage" is defin.ed as ·,-the· 
•• • • .•· a 

• 'f 

drainage which will occur at the time the overall . grading, of 
• .· . '• 

Fishhook Lane Cluster, including the landscaping of each Cluster 

Lot is completed. 

5.14 CLOTH DRYING: 
. .. 

No clothes lin~s or.- other exterior 

clothes drying apparatus shall be permitted on ~ny c1·uster Lot br 

Cluster Living Unit except as · approved in writ'ing• by ~he ciuster-

Architectural Review Co111J11ittee. 

5.15 

' ..... . , 
EXTERIOR MAINTENANCE oF • ctusTER i±v-:iNG .··uNrirs ··iNo 

CLUSTER LOTS! The Cluster Association shall ·pro.;;.i.d~: ~xterior 
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maintenance and landscaping for each Cluster Lot and Living Unit, 

and shall levy, collect and expend assessments for such· purposes. 

5,16 ALTERATION TO CLUSTER U>TS AND CLUSTER LIVING UNITS: 

Cluster OWners may alter or remodel the interiors of their Living 

Units if the Cluster owner complies with all laws and ordinan~es 

and this Cluster Declaration regarding alterations ~rid 

remodeling. Any proposals for alterations, additions or other 

Improvements to exteriors of Cluster Living Units and/or Cluster 

Lots shall be made only with the permission of the Cluster 

Architectural Review Committee. The costs of any alteration or 

addition shall be paid by the Cluster owner who.has obt~inE!d,th~ 

approval. Special architectural design .. s.tandards may.' ,_b'e 

established in the Cluster Rules for any type~: of; c:han~e • i~ the 

external appearance of Cluster Lots and Cl\1ster. Li:ving Uni ts ,. : and 

may expressly prohibit clothes lines, basketball ne.ts, window air 

conditioners, window boxes . or any other alteration~ ·or add_:itidn~ 

that change in any respect ·the external appearanc·e of any Cluster 

Lot or Cluster Living Unit. 

5.17 LANDSCAPING: All landscaping, in the Cluster 

Properties shall be maintained and cared · .for· .in a . . manner: 

consistent with the standards of design. and 'qu~:lity or-iginat1:i 

established by Declarant and in a condition comparable to th~f:
0

~i'. 
~ ~ ; ,!: •. 

other first class residential subdivisions iri the County. 

Specific restrictions on landscaping may be established in the 

Cluster Rules. Landscaping shall be· maintained ·~_t,y : t:he 61~~1:.'~~ 

Association in a neat . and orderly condition. ',. ·Any weed~.: '. or_ 

diseased or dead lawn, trees, ground cover o~ ~hi ubbery shal·l · ~e: 

removed and replaced. All .lawri areas shall be' neatly n1owed . and 
• ' • ,,, • · 1 - , 

trees and shrubs shall be neatly trimn,ed. Cl~ster· .. OWners', :;it~' 
• • • • , ,i 

the approval of the Cluster Architectural, ·Revie~--~~imitit't-ee_anci°'at: . . .. 

their expense, may make reasonable landscaping·· i::harige's .cdnsistent 

27 



with the Cluster Rules and the initial tenor of the Cluster 

Properties. 

5.18 DECLARANT'S EXCEPTION. Notwithstanding anything.· to 

the contrary contained in this Cluster Declaration, Declarant 

shall have the fullest latitude to develop The Properties and the 

Cluster Properties and to sell or lease Cluster Living Units, 

Cluster Lots, and without reservation or restoration, except.:as 

imposed by applicable zoning, subdivision, and other land use 

laws. Declarant may construct, operate and maintain sales· and 

rental offices on the Cluster Property and may make such use of 

the unsold or unleased Cluster Living Units, Clust.er Lots and· The 

Properties and permitted additions thereto as -may'._ facilit~~~ ~li:e 
. ,.· 

construction, improvement, subdivision, sale and .iea:sing. ~f . The· 

Woods Subdivision including, but not limited to : the maintenance 

of sales and rental offices, the showing of portions of The Woods_ 

Subdivision, and the display of signs. Declarant shall have ·an 

easement over the Cluster Property for ingress, . egress ·artd 
, .. 

parking for itself, its agents, employees and prospective b~yet"~ 

of Cluster Lots or The Properties and-• permitted additions 

thereto, and prospective buyers or tenants of ·Li~fng Units._ 

5. 19 LIMITATIONS ON APPLICATION OF RES',J:RICTIONS ~-: < T~·e 
··;, -· ;, 

restrictions set forth in this Article V • shall not • apply ·?~:o 
Declarant or Declarant's designated successors and assigns during 

~· .• 

Declarant's development of the Properties or .Cluster Propeiti~s.: • 

5.20 

restriction 

CONFLICT WITH 

in this Article 

THE DECLARATION~.· . . . If . . .. 
IV. is. in. co~flic't. "with 

. . . , 

permissive than any use res triction contained in the· Declaration, . ' . . ~ ' . . . . . . • . . . . . ' . 
the restrictions established by the Declaration· sha~l. prevah.;_ 

. Article XXII of the Special May 1987 . Supplementary , __ Dec_laratibn-; 

11Building Set Backs", is amended for _the. Lots subj-ected t~ ;ibis 
.· .· 

supplementary Declaration to read as follows: 
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"No building or any part thereof shall be 

erected on any Lot closer than twenty (20) 

feet to any outside Lot boundary line that 

abuts on any street, road, or right-of-way 

nor closer than ten (10) feet to any other 

Lot line, except upon those ·1.ots for which 

no set-back is required as set forth upon 

the recorded plats of The Properties." 

ARTICLE VI 

ANNEXATION 

ANNEXATION OF ADDITIONAL . REAL .ESTATE· • -TO 

CWSTER I. All or any portion of the Propert.ies, ~s ·:·defihed ..iri 
,•. . ·... . . 

section 6 . 1. 

. .. · .. , •. • !·, 1 

Article II of the Declaration, as amended, may, . fr.om time· t;o •~inie 
I• • · 

and at any time hereafter, be annexed to the ·. ·scheme : of •. this . . : · .. 

Cluster Declaration by Declarant, without the ·· consent of · the 

Cluster Association or its Members or of any mortgag·ees or_ other 
... 

lien holders (other than those holding mortgages . or liens ·_on_ the 
. . 

real property being annexed) , by the recordati:on • o{ a Clustei 

Supplementary Declaration as provided for by Sect.ion 6. 2. 

Section 6.2. Method of Annexation. 

(a) The additions authorized by section 6.-1 ·shall \)e 
·., : - _ .. 

effectuated by the recordation of a cruster · Stippi~me~t~ry 
,, 

Declaration. Such Cluster Supplementary Declaration shall 'be 

executed by the Declarant, or other design-at_ed· succes,sor • to 

Declarant. 
J, 

(b) A Cluster Supplementary_ · Oecla;ation ' shall 

describe the real property to be annexed .to thi:! . scheme of ,thi ~ . 
... 

Cluster Declaration and shall state that i .t • is ,b,eing • ·made 

pursuant to the terms of this Cluster Declaration _foJ; '. the purp6se 

of annexing the property described in. the· ·ciu$t~t: ::. S~p~lelli~~i~ri 

Declaration to the scheme Of this Cluster . Declifrat.i.Q~> 
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(c) A Cluster Supplementary Declaration may contain 

such complementary additions and modifications to this Cluster 

De.claration as may be necessary to reflect the different 

character, if any, of the real property being annexed or the 

various housing or community style characteristics .and 

development approaches to which the annexed land or parts thereof 

may be subjected, all of which may be significantly at variance 

with that of the Cluster Property. • 

(d) A Cluster supplementary Declaration may designate· 

a portion or all of the lands so annexed as a part of the c1:uster. 

Collllllon ·Area. 

ARTICLE VII 

PARTY WALLS AND PARTY FENCES 

Section 7 .1. GENERAL RULES OF LAW TO APPLY~ · • Eac:h wall· or 

fence which is built as a part of the original ·construption of 
,. 

any dwelling or other improvement COl"!struc ted ·upori • the· Cluster 
. '. • · .. 

Property and placed on the dividing line betwe~nany Clu~ter>Lo'ts 
. ·, . :-, . 

or Cluster Living Units shall constitute a party wali, and,· to 
I .. . 

the extent not inconsistent with the provisions .. of this Artlcle 
•. >.,, : 

VII, the general rules of law regarding party:· ".'alls and.· of 
. . .- ' . .. . \~-- ··:· <:' 

liability for property damage due to the negligence· or· wiH.ful 
• · .•.... . i f \ :. 

acts or omissions shall apply thereto. The Cluster owners, .,of 
1'~. • • • ; 

conti9uous Cluster Lots or Cluster Living units wh·o have. a party ·, ~ 

wall or party fence shall both have the right · to_ use· such walls 
,\:f•.~:. ~· 

or fence, provided that such use ·by one Cluster ··owner does . not 
• .. • .. • • • :~:-• . . • · ·.- .• 

interfere with the use .and enjoyment of the same· by the o~~er 
•. / ~ 

Cluster owner. ·, ·,. 

Section 7. 2. COST OF REPAIR AND MAINTENANCE. The co~t of 

reasonable repair and maintenance of a .party waU·or.party _fence 

shall be shared by .the Cluster owners who make u·se of , ti1e walLin· 

proportion to such use. 
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section 2 , 3 • DAMAGE QB DESTRUCTION. If a party wal_l or . 
party fence is destroyed or damaged b,Y fire or other casualty, 

:.-•, . 
any cluster owner who has used the wall or fence may, subje~t to 

,-
the approval of the Cluster Architectural Review Committee, 

--~-:i_· 
restore it, and, if the other Cluster Owners thereafter make use 

'. ,.,_. 

of the wall or fence, they shall contribute to the cost .or 

restoration thereof in proportion to such use, without prejudice, 
:~~' .. 

however, to the right of any such Cluster Owners to call for a 

larger contribution from the Cluster Owners under any rule of law 

regarding liability for negligent or willful acts or omissions. 

Notwithstanding any other provision of this Article, a Cluster 

Owner who by his negligent or willful act cause_s a -pai-ty wai.i .io 
• . . • ' ".:--:, •. •. 

be exposed to the elements shall bear _the - .whoie '·, cost-· ·'Of 
. . . 

furnishing the necessary protection against such iari~m~nts. .. 

Section 7, 4. STRUCTURAL INTEGR:i:TY. _ There shall be no 

impairment of the structural integrity of any pa'rty·, wall cir :paity 

fence without the prior written consent of all - ciuster Owrte,rs 

having any interest therein, the first mortgagees of: each,:such 

Cluster Owner, and the Cluster Architectural Revie1{ Collllllittee. 

ARTICLE VIII 

INSURANCE OBLIGATIONS OF. CLUSTER OWNERS- : : 
. ~- . 

Section 8 .1. Hazard and Flood Insurance. Each Cluster 

owner shall obtain, and maintain in effect fire and appropriat~' 
.. ,. 

extended insurance coverage and other appropriate _damage '' and 
.:.'- · .,, · 

physical loss insurance, all in an . amount: . equai. to· the :.}:li~n: 
' • :s1.~ ~ . f . • 

current full replacement value of each Cluster Living- Unit owned 
• . . ; • . . · ... ·~~1~- -~_:· .. 

by such Cluster Owner, which insurance shall l:>e subject to ,:su'c_h 
. ··J o: ~ 

additional requirements as may ·be established ;trom t~me t~ '.,;"\i~e 

by the Cluster Board or the Cluster Asso~iatfon. -~Y. ;e~~iu~i 6n'/ . . . . • - .' . . . ~ .. 
' -· . ' • - . , . , • • . : • '; . . ' 'l,~_;;.-. •. ~- .- • 

Such additional insurance requirements 11iay _b·e•· set __ 'forth' ·•in 
•. • . . :,• 1 

' . 
agreements or other undertakings which, the··. ·Cluster _··eoarci 'or 

l, ,· 
Cluster Association may enter into with or for the benefit of 
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holders or insurers of JDortgages secured upon portions of. the 

Cluster Properties. 

Section 8.2. OBLIGATION TO REPAIR AND RESTORE. 

(a) Subject only to the rights of an institutfonal 

holder of a first JDortgage lien on a damaged Cluster Living ti~i_t, 

the insurance proceeds from any insurance policy covering a 
• ~ .i, ·• .. 

cluster Living Unit shall be first applied to the repair, 

restoration, or replacement of such Cluster Living Unit. • Each 
•. 

Cluster Owner shall be responsible for the repair, restoratlon: 
:·_-/ .. 

or replacement of each Cluster Living Unit owned by such Clust,er 
- •': 

Owner pursuant to the terms hereof. Any such rep~ir, restoration 

or replacement shall (subject to advanc~-s . a~d .' ~~ang~l\ ifri 
- :- ~- . -~.·: . • -~ ... . ~ ·. ••• 

construction techniques and materials generally · used ·. ·1.n ·.:such 
', : ·.. . ' ... : . •.· : ,; . • :· -:~\1!~' -':· ·. 

construction and then current generally accepted design cirit~~fa) 
• • ~ ,' · 

be generally harmonious with the other Cluster , Property Llving . . . .. . . ~=- . ,:.•, 

Units, and reconstruction must be consistent with pl.'ans app.foved 
• : • • • • ' - ~ (:.. ~;# ,, 

by the Cluster Architectural Review Committee . 
. . . • . ... ' 

(b) If the proceeds of the "insurance are instiff:i.eient: 

to pay for the cost of repair, restoration ; or. replacement 'of a 

Cluster Living Unit, the Cluster Owner of ·sui·h :;.cl~~ter •. tlvi~g 
. . . . • . . ··~-·~. ;?, ,•: . 

Unit shall be responsible for the payment of. any ·:such d~fic~·enef 
. • •. : . • : • : .-:- .. ij/ _; · .. 

necessary to complete the repair, restoration, or repl-ace:ment:~ ./ . 
• . .· ·. . ,· . 

(c) If the insurance proc;eeds are in· excess ~-r th~ 

amount necessary for the repair, restoration; or. replac_eine~t?:~t>f_ a 
Cluster Living Unit; the Cluster Owner of such : _Clustei:: -'. Liyi'n~ 

Unit shall be entitled to such excess · in acco'rdanc~ with~. thi . .·~ . 

provisions of the applicable insurance policies . and subj.act to . . . . . , 

the terms of any mortgage covering such Cluster,' Living .• Unit~ .. 

Section 8.3. CLUSTER ASSOCIATION RIGH±s:. ·: >'r(.~~y ,·c1tlstet . -· ,• . . '. ' 

Owner fails to obtain the insuran~e required · •. i -~-:-~h_is,- Artici~~- or 
fails to pay the premiums theretor when ·and ·a's: req\11:reci or fails 

to otherwise perfo·rm the obligations of a Cluster Owner .under 
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.. 
this Article, the Cluster Association may (but shall not be 

obligated to) obtain such insurance, make such payments fot:,: ~ny 

such Cluster OWner and/or perfo:nn such obligations, and add the 

cost of such payments or performance, as a special assessment', to 

the general assessment of such Cluster Owner. 

·· • Section 8.4. ADDITIONAL INSURANCE. Each Cluster OWner·may 

obtain additional insurance at his own expense, provided, 

however, that (i) such policy or policies shall be governed and 

written in accordance with such reasonable rules and regul~~iohs 
", 

< 

as may from time to time be established by the Cluster Board or 
• ·~·-' · 

Cluster Association and (ii) no Cluster owner shall be.entitled 
• -~~-. 

to exercise his right to maintain insurance c9verage:·. in . S.U~h.:a 

way as to decrease the amount which the Cluster Assd6iati~·~~ ~~y 
• , :~ 

realize under any insurance policy which the Cluster. As'soci~~ion 

may have in force on any part of the Cluster P:rc:>perties at· any 

time. 

ARTICLE IX 

ASSESSMENTS 

9. l CLUSTER ASSOCIATION ASSESSMENTS:.. .Declarant, for,, each 

Cluster Lot owned within the Project, hereby 'covena~ts, and: each 
::· ... 

Cluster Owner of a Cluster Lot by acceptance of a :deed therefore;• 
• : . . •, ' . . 

whether or not it shall be so expressed· in such deed·, . does and :is 
deemed to covenant and agree to pay to the Association - the 

assessments provided for in the. Declaration ·and_ to pay .t~·· t~e 

Cluster Association and/or the Associati•on/., the . . c::iust'e~ 

Assessments provided - for in Declarat.lon·. 

Assessments levied by the Association shall 
-. . · 'hi•: -\; •• • 

be· used exclusively 

to promote the recreation, . . health, 

' • ·1 • , 

•' \ ' ' • 

safety. ancl ··welfare ofii the· 
• • • \:-!( ? • 

residents of the 
.. . • . • . . . A .. 

Properties as more. fully set · ·. forth. in:-;-the 

Declaration. 

Cluster Association or the Association· · upon • the • Lots in .. the 

Cluster Properties shall be used exclusively to. promote. the 
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recreation, health, safety and welfare of the owners of such 

Cluster, the improvement, operation and maintenance of the Co~on 

Area and Cluster common Area under the supervision and control of 

the Cluster Association, the payment of proper expenses of 'the 

Cluster Association insofar as related to such Cluster, : the 

establishment of reasonable reserve for the maintenance, repair 
... 

and replacement of other improvements upon the Cluster Common 

Area of .$UCh Cluster and for such other purposes as shall· be 

authorized by this Cluster Declaration, including but not t~ing 

1 iloi ted to the payment of taxes, insurance premiums, · insut'anee 

preserves and insurance reserves. 

9.2 INITIAL CLUSTER ASSESSMENT AMOUNT AND· PERIOD: ·: · • • .- :~~··::{ . 

following 

(a) Until January 1 of the calendar .iinm~di~t~l.y 
: .• -.. ..- : _: • _: ",!i~<· ·- . 

the recordation of this Cluster Deciaration,i,:J,the .• ·: . 
. . .' \ . 

maximum Cluster Assessment per Lot within the Cluster Propert~es 

shall not exceed THREE HUNDRED FIFTY DOLLARS ($350,00'). ,· ., . 

9.3 UNIFORM RATE OF ASSESSMENT: 
• • ti•:--·. 

Cluster-As~essments mrist ·pe 

fixed at a uniform rate per Cluster Lot. 

9.4 

.·, 

CLUSTER ASSESSMENTS AND. THE WOODS • SUBDIVISION 

DECIAMTION: To the extent modified by th{~ .. Arti~le ; :_ ' the·• 

provisions of Article VI of the Declaration; .• includ°in~5~;-·but 
. . .. . . . •, ' . . . ·'¾i ... .: . 

without limitation the provisions governing th~ .. increast~
1 l,:e: 

. ,• J.iit. < ., 
annual assessments, special assessments, liens · and rernediei;;j: ror' 

rr 
non-payment of assessments, quorums and the manner of increasing 

• • '. ~t i· 
and levying various types of assessments shali· be. app"iicabf'.e lb 

-it~~ _. ;•. ·' . • ·i -t'. 1; . .. i 

Cluster Assessments, and the· Cluster • Board • and • Cluster 
1• = 

Association shall have and be subject to the' same powers\ a,fid_ 

procedures with respect to Cluster Assessments as··the Associ.'.it~on, 

has and operates subject to for Association Assessments._. 
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ARTICLE X 

ARCHITECTURAL REVIEW 
4 ~ 

10.1 PURPOSE: The Cluster Board shall establish a Cluster 

Architectural Review Committee 

appointed by the Cluster Board 

consisting of three members 
,'f ., 

in order to assure that, ,.'.the . 
Cluster Properties shall always be maintained in a manner: (l) 

providing for visual harmony and soundness of repair, ·; (2) 
. . ,•f~ . 

avoiding activities deleterious to the aesthetic or property 
-~ ; • values of the Cluster Properties~ and (3) promoting the general 
...... 
··:•-' 

welfare and safety of the Cluster Owners, such Cluster 

tenants and such Cluster Owners (or tenants) household, 

owners, 
,1i( ' 

guests, 
_·;i.,., 

employees, agents and invitees. 

10.2 JURISDICTION: The 
~. . . :. :: • _· •. • •. -,'.:.:·, •. ·, 

Cluster Architectural '. R~y_iew 
·t•• 

committee shall have exclusive jurisdiction· ~ver.· addltioris :: ~r 

alterations (which terms are used collectiveiy herein· to inciude. 

any and all matters which are subject to archit~ctural • r~~h~w 
• : . • ~ J 

.. . • ~. . 

pursuant to the terms of this Cluster Declaration) ·made .on oi; ~o 

Cluster Lots or Cluster Living Units and the Conilnon Areas and/or 

Cluster Common Areas subject to the supervis_ion. and control of 

the Cluster Association. 

10. 3 STANDARDS AND PROCEDURES: The Cluster. Ar'chi.tectural 
.' ,-:, ·: 

Review Colllltli ttee shall promulgate standards and . • procedures 
J • • •• 

governing its areas of responsibility and practice consistent 

with the Properti es Documents and the ciuste·r Documents ... All 

applications shall be in writing and 

Cluster Architectural Review Co:mmittee fail_s te> · appr~ve ;r,, to 
• . • • • . •. ~ - ~ ' \ J 

disapprove such application or to request additional • infom~ti6ri 
' . ,_· ~ ~ . 

reasonably required within forty:..five (45) days -~fter the d~\1 ··~f 

submission of the application, the applic~tion s~ail' ·:be c1frt ~~d 
• • • • • • • -' t~~-1 ·. 

approved. , . • . . •. r- . . 
. • ' :;_ ~ . · ... . • 

10 • 4 NO WAIVER OF FUTURE APPROVAIIS: • The _appr ~val 
' ' ' 

Cluster Architectural Review Committee of any proposals, 
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' specifications, drawings or applications for any alterations or 

additions done or proposed, or in connection with any dther 

matter requiring the approval and consent of such Committee- shall 

not be deemed to constitute a waiver of any right to withhold 

approval or consent as to any similar proposals, plans, · and 

specifications, drawings, or matters whatever subsequently or 

additionally submitted for approvable consent. 
,. 

10.5 LIABILITY: If Architectural Review Committee members 

have acted in good faith on the basis ·of such informa'tipn 

possessed by them, neither the Committee nor any member thereof 
· .• . . 

shall be liable to the Association, the Cluster A~sociation ~r~o 
• ,! 

any Owner or Cluster OWner for any damage, • ],oss · o~ pre:juc:U,ce 
• ,• ::•: 

suffered or claimed due to: (a) the approval ior:. 'd.i!;approvai \ oi 
. •·. .• .. ,, .. ·. 

• • • ... • • • •. 1,.. •' 

any plans, drawings and specifications, whether or _- not a·efe~tlve: 
•:"•• ' . ' 

(b) the construction or performance of any work~ whether or not 
• i1·, . 

pursuant to approved plans, drawings and spee:ific~tions :· ~F. ~,c) 

the development of any property within the Properties ·or Cluster 

. 
Properties. 

10.6 NON-APPLICABILITY TO DECLARANT: · The · provisions of 

this Article shall not apply to any Cluster Lbt • ·or Cluster i1v ing: 
• . . -~(- :· .... ·/ 

Unit owned by Declarant prior to fts first · cQnveyance · ·.of , . a 

Cluster Lot to a Cluster Owner. 

ARTICLE XI 

GENERAL PROVISIONS 

section 11. 1. The easements, ·coy~nants, :rfgh~s ,·. 

conditions, affirmative obligations . and restrict1ons of ·_' this 
• '· .• . . : ; -~_.;;,.;. . . ~ 

Cluster Property, and shall inure to the benefit of and be 

enforceable by the Cluster Association, . the ' Associatio~: i the 

Declarant, or any Cluster Owner,. th~ir ·-: respectiv~ • iegal' 

representations, 

to this Cluster 

heirs , successors and a,ssigris; .·•:s~bj ~~t._; .• howe'ver; 
. ··:· • • . • 

.• . . . : . . ) , ., 

Declaration ( including ·the • rights ··_' to : amen~•: and 

terminate herein provided) , for a period to ~n until January 1, 
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1997 and thereafter until May 30, 2004 after which time ,said 
'(f . : 

Cluster Declaration shall be automatically extended.-:, for 
•. 
' ' {· . . 

successive periods of ten (10) years, unless within three (3) 
• -'l 

year prior to the expiration date of any renewal period 
.,,-.. i"-

thereafter, there shall be recorded an instrument directing the 

termination of this Cluster Declaration signed by not less.,;than 

two-thirds (2/3) of all Members of the·Cluster Association. 

Section 11. 2. AMENDMENTS AND TERMINATION. 

(a) This Cluster Declaration may be amended pursuant ·, 
to the written consent of all of the following: 

Owners representing not less than seventy-five percent (7st·)' .of 
: : . ' .•: •. . . j/1: '' : 

the total Cluster Association voting power. of a.11,_'Cluster w~rs 

{ii) Noticed Mortgagees holding first mortgage· U.'erie(: on.' c11:i~f~r 
: : . . . ·. • .·• . : .. . • . --:·i"--~-- . : 

Lots and Cluster Living Units within the·. Cl_uster • 'Property 
. _;_ • • 

representing not less than seventy percent . (70\). of the tot.al 

Noticed Mortgagees hold~ng such first 
. . . ; • ~ • . • ' 

amendments shall he made without Declar'ant's written consent· on 

or before May 30, 2002 (The date of terininati6ri • of·,~ · the 

Declarant's Development Period. 

(b) Any such amendment shall . ·t,e'come effect.ive 
-· .. ·: 

iJlllllediately upon proper recordation in the office·ot the·Re60rder 
. • • . . 

of Deeds for Berkeley County of a document complying· with. t:h~ 

requireJDents of this Section XI, and any other attempt to :, amend 

the provisions of this Cluster Declaration shall be null and void 

and of no effect. 

Section 11.3. REMEDIES. 

Association, Declarant, or any Cluster Owner, shall • ha've\ the 
right to enforce, by any proceeding at law ci;r ' iri equity.i. the 

restriction, conditions, covenants, res~rvations~ . ,li~ns';. and 
• . ::. . .. . _: -1,t;~; ) . 

charges now or hereafter imposed by t,his Cluster .:,Deelarati on; 

The expense of enforcement by the ·A~'soc'i:ation .··:: ~r ·• ·ctister 

Association shall be chargeable to the 
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.... _ .......... ...... ,. 

Cluster Lot or Cluster Living Unit violating the provis!on~ 
·V, 

hereof and shall constitute a lien on the Cluster Lot or Cluster 
' ;·~; 

•• ·: ,..'\r 
Living Unit collectible in the same manner as General Assessments 

.,... ~1·· 
under the Declaration. 

Section 11~4. VIOLATION AND NUISANCE. Every act or ,, 

omission whereby any provision of this Cluster Declaratio~-. ii 
·:1~· ; 

violated in whole or in part is hereby declared to be a nuisance 
.-,: 

and a violation of the Cluster Declaration and may be enjoined cir 

abated, whether or not the relief sought is for negative or 

affinnative action, by Declarant, the Association, the Cl\ister 
. •. 11';; 

Association or any Cluster OWner and shall be subject to any, ari'd 
•'·1· 

all of the enforcement procedures set forth herein ·. and' in' .:t"e 

Declaration. 
~l ~ -

Section 11. 5. VIOLATION OF LAW. Any violation of . ·any 

state, municipal, or local· law, ordinance· or regulation, 
•<,: : 

pertaining to the ownership, occupation or use . of • any of_:; the 
• f :_:- > 

Cluster Property, other than by Declarant, is herebydeclared, to, 
. . . . . -~~ 

be a violation of this Cluster Declaration arid the De~larat'.lon, 

and subject to any and all of the 

forth herein and in the Declaration. 

• • • .. ••,tf 

enforcement. proceduresfset 
• ' 

Section 11.6. REMEDIES CUMULATIVE. 

in this Cluster Declaration shall be ,in addition tc> all other · 
.\. 

remedies, whether available at law or in equity or otherwise,- arid 
·,, . 

all such remedies, whether or not set forth in • this Clust~'r . ·, 
'•· 

Declaration shall be cumulative and not exclusive. ·:.· ... • • 

section 11. 7. Delivery of Notices and Docultlents .- • 
. . . 

Laws, 

(a) Unless otherwise permitted by • the • Cluster'i,B:i-.. 
. ' : ·. - .· . -:·~J _•.·, . 

any written notice or other documents addresse_d • to?~the 

Cluster Board, Cluster Architectural Review Committee or• either 
., 

subcommittee thereof, Declarant, Cluster • Aisocia~fort, •. or diny 

other committee relating to or required o:t· ·pe:nnitted ·.by·. the ·'·· 
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Cluster Declaration or any other Cluster Document shall be given 

as specified in the Cluster Declaration. 

(b) Any written notice or other documents addre_ssed 

to any Cluster owner relating to or required or permitted by_\his 

Cluster Declaration or any other Cluster Property may be 
: . 

delivered to a Cluster owner either personally or by mail in the 

manner provided for by the Cluster By-Laws. Each Clus~er Owner 

shall file his correct mailing address with the Cluster 

Association, and shall promptly notify the Cluster Association in 

writing of any subsequent change of address. 

Section 11. 8. CLUSTER DECLARATION. · · ·.' 

(a) By acceptance of a deed or. by, , acquirinr: any 
-: ', •• .. ....... : .. ··: : .:' ·--~-- . -~:1} >~-' . 

ownership interest in any portion of the cluster'. 'Prope:r;-ty, . :each 
:· ·•.. •. ;, < -i·l~i ;, • 

person or entity, for himself or itself, his :·heirs, per.~o~al 

representatives, successors, transferees and assigns, binds 

himself, his heirs, personal representatives, si.Jcce~.~ots, 

transferees and assigns, to all of the provisioti~,. re~t-~i.cti'o~~, 

covenants, conditions, rules, and regulations • .. now . or· herea:~ter 

imposed by the Declaration and this Cluster Declaration and . any 
• • ~ 

amendments or supplements thereof. In addi ti6n / e!lcb. such. person 
. .-::·-

by so doing thereby acknowledges that the Decia'ration ·and this 

Cluster Declaration set forth a scheme for the improvement : and 

development of the real property covered hereby; and hereby' 

evidences his intent that all the restrictions,· conditlorts, 

covenants, rules and regulations contained herein· ishall ruri'· ·with 

the land and be binding on all subsequent and'. future Clu~ter 

owners, grantees, purchasers, assignees, and _on ali subsequent 

and future Cluster Owners, grantees, purchasers, ass~gnees:, ,: and 

transferees thereof. Furthermore, each such.:·. ·per,son .fully 
. . . • . : .. :·. i . •.• . :-., . ,~l .. . 

understands and acknowledges that this ~luster DeclaraU_ori sl'ia.U 

be mutually beneficial to and enforceable · by 

subsequent and future Cluster owners. 
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(b) The provisions of this Cluster Declaration shall 

be restricted to the Cluster Property and shall not; by 

implication or otherwise be applicable to other portions of 

real estate as described and defined in the Declaration. Other 

portions·of real estate may be subjected to Cluster Declarations 

which may or may not contain provisions similar to or different 

from the provisions of this Cluster Declaration. 

Section 11.9. NON-WAIVER. The failure of the Declarant, . 

the Association, the Cluster Association or any Cluster Owner/ or 

their respective legal representatives, heirs, successors· and 

assigns, to enforce any covenant, easement, conclition, char;ge .or 
. . ~ .- • • . . ,. ,_ ·_ •~: 

restriction contained in this Cluster Declaration shall_ i;n )10 
., 

event be considered a waiver of the right to do >so 'thereafter:·, ';~s 
. . ... _ ·, .. 

to the same violation or breach or as to such vio:La't.ion o'r breach 
. ,· .. 

occurring prior or subsequent thereto. 
·, . ,• 

Section 11. 10. SEYERABILITY. All of the • .. cove~srit:s, 

conditions, restrictions, and reservations contained. in. th,is 

Cluster Declaration are hereby declared to be. ·s_everable a~d :. a 
finding by any court of competent jurisdiction th~t any o(ithem 

or any clause or phrase thereof, is ·:vdia,; .·,,,-_u·n1awful~ or 
• .. ... ; . .• •. , . :. :,t{, •j ' -·: 

unenforceable shall not affect the validity or ·ent't>rdeabirity iof 
• • 1.:!fi.., •• 

any other covenants, conditions I restrictions I reserta.tions:.. .·or 

clause or phase thereof. 

Section 11.11. HEADINGS AND INTERPRETATION. 

(a) The headings introducing the .text of t·he sever.al 

sections of this Cluster Declaration· are so_lely '_.for convenience : 
. {◄.•'..~ 

of reference and shall not constitute part • of .. this • Cluster 

Declaration or affect its meaning in any way. 
· • • · • . • .' • ; tl ' · ' 

(b) In the event of any conflict ,between : .. the 
. ... __ -:.:·· ··-. -___ -_. ;.- -:r~- - . 

provisions of this Cluster Declaration apd ·the provisions: ;of'.the 

Cluster By-Laws or Cluster Articles of the: As~b~.iatio~ /' the . . ' .' 

provisions of this Cluster Declaration shail preva'n. 
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Section 11, 12 , REFERENCE OF PRONOUNS. All pronouns and 

any variations thereof shall be deemed to refer to the masculine, 

feminine, neuter, singular and plural as the identity of ;,;_ the 
·•· 

person or persons or entities may require. 
.:• 

section 11. p. SPECIAL AMENDMENTS. Notwithsta~ding 

anything contained herein to the contrary, the Declarant, by' its 

own action, shall have the right to amend this cluster 

Declaration during a one year period commencing on the date of 

recordation of this Cluster Declaration solely in order to comply 

with the rules or requirements of any governmental or quasi

governmental body or any institution holding_ .or insuri.~g ._ a 

security interest in any portion of the Cluster _Property.: . ,:/'· , 

WITNESS. the corporate narae and seal of: sald :·~orpo~~~i~n 

and the signature of its president hereto affixed:·this 1-sr,: •, _d~y 
Fi, brru1ry 

of ~anYal.'y, 1990. 

(CORPORATE SEAL) 

STATE OF WEST VIRGINIA, 

COUNTY OF BERl<ELEY, to-wit: 

I, Mctvilt L. lh;n 

POTOMAC VALLEY PROPERTIES, INC; 
a corporation 

' a Notary Public i~ 'a"nd for said 

County and State, do hereby certify that ROBERT BERNSTEIN, Vice 

President, who signed the writing above for ·i:>oTOMAC .VALLEY 

PROPERTIES, INC., a corporation, bearing date the i~ -day ot· · 
~~,~ • 

.1-anuaty, 1990, has this day acknowledged the.same before me ·fn ·~y 

said county to be the act and deed of said corporation. 
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Febrwirv 
Given under my hand this .l!!:..._ day of ~a,ratizJ, 1990. 

My commission expires: 

'{)tnni,.ht,k 2q_ {299 

BC\FISHHOOK.DOC 
File No. 89-RE-490 

Notary Public 
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